
transferred the case to the Inter-
American Court on Human
Rights, which does have sanc-
tioning power. 

In San José, from November
15-17, 2000, the Court heard
the case. The principal witness-
es for the prosecution were
three Mayagna Indians from the
community of Awas Tingni and
the PONSACS anthropological
researcher who provided the
ethnographic study and related
maps. More than a dozen “ex-
pert witnesses” from Nicaragua
and throughout the Americas
also testified on behalf of the
community. The decision in
favor of the community is a
landmark in terms of its impact
on land rights in Nicaragua,
where most indigenous commu-
nities exist with precarious
tenure. Equally important and
clearly more far-reaching, a de-
cision favorable to the commu-
nity will have wide regional
impact and will set a precedent
for action, particularly in coun-
tries that have ratified ILO 169.
That convention requires formal
recognition of lands or territo-
ries “traditionally” occupied by
indigenous peoples. 

Without demarcation of their
lands, those of Awas Tingni and
of any of the innumerable com-
munities in similar situations re-
main vulnerable to invasion by
parties interested in natural re-
source exploitation. Threats to
indigenous lands throughout the
Atlantic Coast of Nicaragua
have raised the possibility of
social unrest and even violence.
Similar tensions and underlying
concerns help to explain, in
large part, recent direct action—
protests, strikes, uprisings, and
marches—by Indian peoples in
Colombia, Ecuador, and Bo-
livia. The Court’s decision thus
sets a far-reaching precedent af-
firming indigenous land rights,
not only for the indigenous
communities of the Atlantic
Coast, but also for indigenous
peoples throughout the hemi-
sphere. Moreover, the decision,
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by specifying required actions
to support broad laws, strength-
ens the rule of law throughout
the region. 

Ironically, now that the com-
munity has received a favorable
opinion, the Nicaraguan gov-
ernment will simply be required
to do what it could have done
several years ago at far less ex-
pense and embarrassment. The
government must begin to un-
dertake its obligation to respect
and subsequently negotiate in-
digenous land rights by demar-

cating and titling the region’s
communal lands. The Awas
Tingni case illustrates that on
some occasions, by invoking
legal sanctions, traditionally
less powerful groups can begin
to balance structural asymmetry
and force serious negotiation. 

For more details see PON-
SACS’ Web page: wcfia.har-
vard.edu/ponsacs/.  

1. Some of the text included here is drawn
from the case “Summary” prepared by the
Indian Law Resource Center (see their
Web site at indianlaw.org).

Theodore MacDonald is [[iinnsseerrtt
bbyylliinnee]]. An earlier, pre-decision
version of this article was published
in the Spring 2001 edition of
Centerpiece, the Newsletter of the
Weatherhead Center for
International Affairs at Harvard
University.
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On October 23,
2001, the World
Bank Governing Board denied
the right of prior informed con-
sent to indigenous peoples
threatened with involuntary re-
settlement. Bank President
James Wolfensohn recommend-
ed that the Bank Board ignore
the pleas of scores of non-gov-
ernmental organizations, tribes,
and activists. In a September 28
letter, he wrote: 

[The new involuntary reset-
tlement policy does] not in-
corporate provisions
requiring prior, informed
consent of indigenous peo-
ples to resettlement. Instead,
it calls for meaningful con-
sultations with and informed
participation of all potential-
ly displaced persons. . . . The
reasons for not including
such a provision are the fol-
lowing: the concept of prior,
informed consent is very dif-
ficult to operationalize; it is
not reflected in the legal
framework of any country,
whether developing or devel-
oped; it is contrary to the
principle of eminent domain
in effect in most countries.

The Board accepted his recom-
mendation and passed the new
Involuntary Resettlement Policy
(OP 4.12).

Even more ominous storm
clouds are gathering. On July 5,
the World Bank quietly up-
loaded for public comment its
long-anticipated new indige-
nous peoples policy (Opera-
tional Policy 4.10 and its
associated Bank Procedures
4.10). The policy [insert very
brief description of the re-
vised policy]. 

According to the Bank, the
revision’s purpose is to clarify
ambiguities and processing re-
quirements and to facilitate im-
plementation, incorporating
lessons learned from applying
its indigenous peoples policy
over the last two decades.
Translation: someone in the
Bank’s management, staff, pri-
vate sector clients, or member
governments is dissatisfied with
the current policy. 

Responses to the Policy
Given the sensitive nature of in-
digenous and tribal peoples’
status in many countries, gov-
ernment stakeholders often
view the emergence of an inter-
national standard as an affront
to national sovereignty unless it
strengthens governmental con-
trol of “their indigenous peo-

ple” and their lands. 
Activists and NGOs fight-

ing for indigenous peoples’
rights are ambivalent about the
new indigenous policy. Many
prefer to focus on issues of sys-
tematic non-compliance with
the existing policy. While they
see the advantage in an interna-
tional standard that strengthens
the notoriously weak positions
of indigenous peoples within
nation-states, they are also
skeptical that any international
guideline will be reflected in
due process at home. 

Complaints from indigenous
peoples about the current policy
(Operational Directive 4.20
from 1991) have been limited
and focus on questions of com-
pliance rather than the policy it-
self. Few are even aware that
there is a global indigenous pol-
icy concerning those who are
impediments to “development.” 

Terminating Indigenous
People by Definition
Despite the Bank’s claim that
the revision of its indigenous
policy is not intended to alter
the current policy’s key objec-
tives, it does incorporate signif-
icant changes—especially in
defining who is eligible for pro-
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ject benefits and safeguards.
Any policy on indigenous peo-
ples must, at minimum, provide
an internationally applicable de-
finition of which groups are and
are not indigenous peoples. The
new policy language closely
tracks the current one. It defines
indigenous people by the pres-
ence, in varying degrees, of
some of the following distinc-
tive characteristics: 1) close at-
tachment to ancestral territories
and the natural resources in
them; (2) presence of custom-
ary social and political institu-
tions; (3) economic systems
primarily oriented around sub-
sistence production; (4) an in-
digenous language, often a
minority language; and (5) self-
identification and identification
by others as members of a dis-
tinct cultural group. The pro-
posed policy significantly and
radically departs from current
Bank policy by excluding from
its provisions those groups who
(a) have left their communities
of origin, (b) moved to urban
areas, (c) and/or migrated to ob-
tain wage labor. 

The proposed policy is clear-
ly not a product of indigenous
thinking. If its language is
adopted, a waterfall of prob-
lems is likely to fall on indige-
nous people. Impoverishment
has led many of the world’s in-
digenous people to leave their
communities, move to urban
areas, and find temporary jobs
as laborers. Although absent
from home, many of these peo-
ple maintain close links with
their communities, hold rights
to ancestral lands, and
provide financial support for
civil and cultural services. The
proposed policy unjustifiably
excludes these and millions of
other indigenous peoples from
eligibility. It creates an interna-
tional definition that govern-
ments may use to justify claims
that indigenous peoples within
their borders are not really in-
digenous. And worse, the pro-
posed policy thrusts an external

policy wedge deep into indige-
nous social structure, creating
two classes of people who are
eligible for benefits and risk
mitigation. This exclusionary
clause is a direct affront to the
sovereignty, traditional rights,
and body politic of indigenous
people. It should be removed
immediately and not be re-
placed with compromise lan-
guage. 

Unanswered Questions
Unresolved issues await your
suggestions. What changes
might resolve the serious, inter-
nal conflicts of interest for
Bank management, staff and
borrowers? What improvements
might increase the likelihood of
opportune, informed consent
and participation? Are provi-
sions in policy made to assure
that indigenous people subject-
ed to adverse project impacts
are beneficiaries and share in
the profits of projects and are
not simply compensated for
losses? Are provisions made to
end the inherent human rights
violations that occur when the
Bank and borrowers draw up
secret agreements over the fu-
ture of indigenous groups with-
out the informed consent of
either the indigenous group or
the government? 

Why doesn’t the draft
strengthen the protection of in-
digenous ancestral lands and re-
sources critical to their cultural
survival? Why are the adverse
impacts on indigenous peoples
of structural adjustment opera-
tions explicitly excluded from
the policy? Why does the draft
policy open up a procedure for
the involuntary resettlement of
indigenous peoples? Why
doesn’t the draft policy rank
self-identification as the main
criterion that triggers applica-
tion of the policy as requested
by indigenous peoples and in
accordance with ILO 169 and
the Draft UN Declaration on
the Rights of Indigenous Peo-

ples? Why is there no require-
ment for participatory monitor-
ing and involvement of
indigenous peoples in the gov-
ernance of projects and pro-
grams that affect them? And
why does the policy empower
the borrower rather than the in-
digenous group with the right to
prepare an indigenous peoples
development plan? (See, for ex-
ample, the quality work of
David Maybury-Lewis, Ian
McIntosh, and so many more
who are working with Cultural
Survival, including their Fall
2001 issue of the Cultural Sur-
vival Quarterly on the option
called “Plan B”.)

The Bank claims that the re-
vised policy incorporates
lessons learned from imple-
menting the indigenous peoples
policy over the last two
decades. What lessons are being
incorporated? The World
Bank’s quality control arm—
known as the Operations Evalu-
ations Department
(OED)—finally initiated a long
delayed review of the way
Bank operations have affected
indigenous peoples during the
1990s. This OED review, how-
ever, will not be released until
one month after public com-
mentary on the proposed in-
digenous policy is closed. Will
the Bank management dismiss
critical public commentaries
and claim that new information
from their internal OED review
overrides external comments?
Why not delay the deadline for
comment until after civil soci-
ety has had an opportunity to
review the results of the Bank’s
internal review? 

How to comment
The policy comes in two
pieces: Operational Policies
4.10, for the borrower/bank
agreements, and Bank Proce-
dures 4.10, intended for Bank
management and staff. Of
these, OP 4.10 is critical, since
it is likely to be incorporated

into legally binding loan agree-
ments. Anyone who has an in-
terest in indigenous people
should set aside some time to
read the old and new policies
and answer the Bank’s call for
comment before December 14.
I highly recommend that under-
graduate, graduate, and non-
academic community study
groups deconstruct the policy
and prepare comments to the
Bank. Comments are strongest
when the policy is annotated
line by line and when notes in-
clude constructive, alternative
language and suggestions. 

The Policy Kiosk (www.poli-
cykiosk.com) provides a quick
connection to the current and
proposed policies. The Bank
provides a simple, web-based
form for feedback on the draft
policy, but we recommend that
people avoid using it because it
leaves no reliable paper trail. A
more effective way to make
certain your voice is heard is to
submit an old fashioned letter
to the Bank. Email a copy to
the members of your legislative
oversight committee, your local
elected representative, your na-
tional Executive Director to
The World Bank group, and to
the Policy Kiosk. The Kiosk
publishes all commentaries as
they are mailed to the Bank. 
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